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No» 10792 
IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


Harry ASHTON, as Trustee in Bankruptcy of the Estate 
of Charles Ralph Sentney, 
Appellant, 
US. 
CHARLES RALPH SENTNEY, 
Appellee. 


BRIEF OF RESPONDENT CHARLES RALPH 
SENTNEY. 


Statement of Facts. 


We, as did the District Judge, adopt the Findings of 
the Referee as the facts. They are and we quote: 


FinpiInGs oF Fact, CoNCLUSIONS OF Law AND ORDER. 


“The trustee herein, having filed his petition seeking an 
order vacating and setting aside the discharge of the bank- 
rupt, and also having filed his petition seeking an order 
requiring the bankrupt to turn over to the trustee, as an 
asset of the estate, the interest of the bankrupt and the 
inheritance of the bankrupt under a trust known as Trust 
No. 245, The First National Bank of Santa Ana, Cali- 
fornia, Trustee, and the bankrupt having filed his an- 
swers to said petitions and the returns to the orders to 
show cate issued thereon, and the matters having come 
on regularly for hearing before the Referee in Bank- 
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ruptcy, the trustee being personally present and represented 
at said hearing by his counsel, Earl E. Moss, Esq. and 
Louis Lombardi, the bankrupt being represented by his 
counsel, Rupert B. Turnbull and Martin Goldman, and 
the First National Bank of Santa Ana, California, be- 
ing represented by A. M. Bradley, Esq., its attorney, and 
evidence, oral and documentary, having been introduced 
by the parties, and it having been stipulated by counsel 
for the respective parties that all the evidence offered 
might be considered as evidence on each of the petitions 
and orders to show cause, and the matters having been 
submitted to the Referee on briefs, and the respective 
parties having filed heir briefs, and the same having 
been considered by the Court, the Court now makes its 
Findings of Fact with respect to the trustee’s seeking 
order revoking the discharge of the bankrupt. The Court 
finds, with respect to [139] the petition of the trustee 
seeking an order revoking the discharge of the bankrupt, 
as follows: 


I 


That on the 16th day of October, 1942, the above- 
named bankrupt filed in the above-entitled court a volun- 
tary petition in bankruptcy, duly signed by him and veri- 
fied before a notary public, and on said date an order of 
adjudication was duly entered. 


ule 


That on the 4th day of November, 1942, Harry Ash- 
ton was duly appointed Trustee in Bankruptcy of the 
estate of said bankrupt and thereafter qualified as such 
trustee and ever since has been and now is the duly ap- 
pointed, qualified and acting trustee of the estate of said 
bankrupt. 
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Ee 

That on the said 16th day of October, 1942, there was 
in existence a certain trust known as Trust No. 245, 
created by W. A. Huff and Edith Huff as trustors, and 
the First National Bank of Santa Ana, as trustee, and 
on said date the bankrupt was one of the beneficiaries 
therein. That said trust contained, among others, the fol- 
lowing provisions: 


“Each and every beneficiary under this trust is 
hereby restrained from, and shall be without right, 
power and/or authority to sell, transfer, pledge 
mortgage, hypothecate, alienate, anticipate, or in any 
other manner affect or impair his or her beneficial 
and/or legal rights, titles, interests, claims and/or 
estates, in and/or to the income and/or principal 
Cimtiiswtimioumamnine the entire term thereof, nor 
shall the rights, titles, interests, and/or estates of 
any beneficiary hereunder be subject to the rights 
or claims of the creditors of any beneficiary nor 
subject nor liable [140] to any process of law or 
Court upon the claim of any such creditor, and 
all the income and/or principal under this trust 
shall be transferable, payable and/or deliverable, 
only, solely, ealusively, and personally to the herein 
designated beneficiaries, or their lawful guardian or 
guardians hereunder at the time they are entitled to 
take the same under the terms of this trust. and the 
personal receipt of the designated beneficiary here- 
under, or their lawful guardian, shall be a condition 
precedent to the payment or delivery of the same by 
said Trustee. 

“t2, 

“The said Trustors herein named reserve to them- 
selves the exclusive possession and use and enjoy- 
ment in, and all rights to, the rents, issues and profits 
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of all the property herein set forth in Exhibit “a”, 
and all other properties that may be hereafter trans- 
ferred, assigned, set over or conveyed to the Trustee, 
and each of said properties, for and during the term 
of the natural lives of both of said Trustors herein 
named: and it is further understood that this trust, 
being gratuitously created by said Trustors herein- 
before named, the right and power is hereby reserved 
unto said Trustors to revoke or amend this trust, in 
whole or in part, at any time, at their pleasure, dur- 
ing the lives of both of said Trustors, by request in 
writing addressed and delivered to said Trustee; and 
the Trustors further reserve the right to revoke any 
or all of said transfers, assignments or conveyances 
as to any of the property in Exhibit ‘A’ described, 
[141] or any other property which may be trans- 
ferred, assigned on conveyed to said Trustee under 
this trustee = 


and an amendment to the Declaration of Trust executed on 
August 3, 1935, after mentioning a number of benefic- 


iaries, contains the following: 


“‘After payment of the funeral expenses, expenses 
of last illness and legal debts of the trustor, Edith 
Huff, together with the payments of the sums pro- 
vided in subdivisions “First” to “Seventh”, both in- 
clusive, the balance of said one-half of the entire 
trust estate then remaining in the hands of the trus- 
tee shall be distributed, disposed of and handled in 
the following manner: 


““An equal one-third share of said portion of the 
trust estate then remaining shall be distributed to 
Bernice Lutz. niece of said trustor, Edith Huff. 
Should said Bernice Lutz be not surviving at the 
death of said Edith Huff, but be survived by bodily 
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issue, then said portion of said estate so to be dis- 
tributed to said Bernice Lutz shall be distributed to 
said bodily issue per stirpes. Should said Bernice 
Lutz not be surviving and not be survived by bodily 
issue, then said portion of said estate so to be dis- 
tributed to said Bernice Lutz shall be distributed to 
Ralph Sentney, brother of said Bernice Lutz, and 
should said Ralph Sentney be not surviving at said 
time, then one-fourth of said portion of said estate 
so to be distributed to Bernice Lutz shall be distrib- 
uted to William Arthur Lutz, the husband of said 
Bernice Lutz, and the balance of said portion of said 
estate [142] shall become a part of the trust es- 
mate, etc. 


“*An equal one-third share of said portion of the 
trust estate then remaining shall be distributed to 
Ralph Sentney, nephew of said Edith Huff. Should 
Ralph Sentney be not surviving at the date of death 
of said Edith Huff, but be survived by bodily issue, 
then that portion of said estate so to be distributed 
to said Ralph Sentney shall be distributed to the 
bodily issue of said Ralph Sentney per stirpes. If, 
however, said Ralph Sentney be not surviving and 
not be survived by bodily issue, then said portion of 
said estate shall be distributed to Bernice Lutz, the 
sister of said Ralph Sentney, and should said Bernice 
Lutz be not surviving at said time, and should said 
Ralph Sentney be not survived by bodily issue, then 
one-half of said portion of said estate so to be dis- 
tributed to said Ralph Sentney shall be distributed to 
the wife of said Ralph Sentney, if he is married, and 
said wife is living with him and no proceedings for 
divorce or separate maintenance be pending between 
them at the time of the death of said Ralph Sentney,’”’ 
CLC. 


Cee 


Ty, 
That Charles Ralph Sentney, the bankrupt herein, and 
Ralph Sentney mentioned in said trust are one and the 
same person. 


Ne 
That the surviving trustor in said trust, said Edith 
Huff, the aunt of the bankrupt, died on April 20, 1943, 
more than six months after the date of adjudication 
herein. 


VI. 
That Schedule B-4 of the schedules in bankruptcy, 
signed [143] and verified by the bankrupt and attached 
to his petition in bankruptcy herein is as follows: 


Harry Ashton, as Trustees, etc. v. Sentney. 
Schedule B-4 


Property in reversion, remainder or expectancy, includ- 
ing property held in trust for the Debtor or subject to 
any power or right to dispose of or to charge. 


(N. B.—A particular description of each interest must 
be entered, with a statement of the location of the prop- 
erty, the names and description of the persons now en- 
joying the same, the value thereof, and from whom and in 
what manner debtor’s interest in such property is or will 
be derived. If all or any of the debtor’s property has 
been conveyed by deed of assignment, or otherwise, for 
the benefit of creditors, the date of such deed should be 
stated, the name and address of the person to whom the 
property was conveyed, the amount realized as the pro- 
ceeds thereof, and the disposal of the same, as far as 
know to the debtor.) 


a 


General Interest Particular Description Estimated value 
of Interest 


Interest in Land Dollars Cents 
None 


None 


Property in Money, Stock, Shares, Bonds, 
Annuities, etc. 
None 


Rights and Powers, Legacies and Bequests 
None 


Total None 


VIL. 

That no mention was made by said bankrupt at any 
place in said schedules, or his statement of affairs filed 
concurrently therewith, of the existence of said trust. 
That the bankrupt, for many |144] years prior to said 
16th day of October, 1942, knew of the existence of said 
trust and the provisions thereof. That shortly prior to the 
filing of the petition herein, the bankrupt procured a copy 
of the Declaration of Trust with the amendments thereto, 
and submitted the same to Martin Goldman, his attorney 
in this proceeding, and said Martin Goldman prepared a 
brief to determine whether or not the law required the 
bankrupt to describe said interest in said trust in the 
schedules in bankruptcy, which said brief consists of the 
Must three pages of “Jrustee’s Exhibit 2” in this pro- 
ceeding. That both before and after the preparation of 


ae 


said brief, the said bankrupt and his said attorney, Mar- 
tin Goldman, discussed in detail the question of the neces- 
sity of describing said interest in said trust in the sched- 
ules in bankruptcy. That after making said search of 
the law and preparing a brief thereon, said Martin Gold- 
man advised the bankrupt that there was no property 
right in said trust which should, or ought to be, described 
in said schedules. 


VIII. 

That at the first meeting of the creditors of said bank- 
rupt, held on the 4th day of November, 1942, the said 
bankrupt testified as a witness and did not reveal the 
existence of said trust and his interest therein. 


IX. 

That an order was made by the above-entitled court on 
the 9th day of December, 1942, granting said bankrupt 
a discharge; that neither the trustee of said bankrupt’s 
estate nor the creditors thereof, nor the court knew of the 
existence of said trust prior to about the first day of 
September, 1943. That on October 7, 1943, the trustee 
of said bankrupt’s estate filed a petition for an order 
revoking the bankrupt’s discharge. 


From the foregoing findings of fact, the court makes 
the following conclusions of law: 


I. 

That at the date of the filing of the petition in 
bank- [145] ruptcy, and for a period of six months con- 
tinuously thereafter, and for a period of six months 
after the adjudication of bankruptcy herein, and during 
all of said times, the bankrupt had no property interest 
in Trust No. 245, the First National Bank of Santa Ana, 
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Trustee, which the bankrupt could by any means have 
transferred, and that there was no property in said Trust 
which could or did pass by operation of law to Trustee 
in bankruptcy. 

II. 


That the interest of the bankrupt in the said trust, as 
above set forth on the date of the filing of the petition in 
bankruptcy, should have been described by the bankrupt in 
Schedule B-4 of his schedules in bankruptcy, regardless 
of the fact that the interest did not pass to the Trustee. 


III. 


That the bankrupt was not guilty of any bad faith or 
concealment of assets or knowingly or intentionally mak- 
ing a false oath. 


IV. 
That the petition of the trustee for an order revoking 
the discharge of the bankrupt should be denied and said 
petition dismissed. 


Findings of fact with respect to the petition of the 
trustee for an order to show cause requiring an order 
declaring that the estate of the bankrupt and the trustee 
are the owners of a beneficial interest in Trust No. 245, 
First National Bank of Santa Ana, California: 


I. 


The Court finds it is not true that at the time of the 
filing of bankrupt’s petition herein, on the date of the 
adjudication in bankruptcy of the bankrupt herein or at 
any time during the six months’ period immediately suc- 
ceeding the adjudication of the bankrupt herein, or at 
any of said times the bankrupt had any property interest 
as the beneficiary or otherwise in Trust No. 245, the 
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First National Bank of Santa Ana, California, Trustee, 
which he, the bankrupt, could have by any means trans- 


ferred, or which pass by operation of law to [146] Trus- 
tee in bankruptcy. 
II. 


The Court finds that there was a Trust created by W. 
A. Huff and Edith Huff during their lifetime with the 
First National Bank of Santa Ana, as Trustee, known as 
Trust No. 245; that said Trust was a Spendthrift Trust 
with the absolute right in the donors or one of the donors 
on the death of the other to change and vary the terms 
thereof. 


ITT. 


The Court finds that the trustee in bankruptcy, on the 
date of the commencement of this proceeding, and for 
six months thereafter, did not acquire any right, title 
or interest as an asset in the within bankrupt estate in 
said trust, and the court further finds that, under the 
provisions of Section 70 (A) 5 of the Bankruptcy Act, 
the said interest of the bankrupt in said trust was not 
such property right as would be vested in the trustee. 


From the foregoing findings of fact, the court makes 
the following conclusions of law: 


I. 

That the petition of the trustee for an order deter- 
mining that the First National Bank of Santa Ana, Cali- 
fornia, and the bankrupt herein should be required to 
convey to the trustee in bankruptcy the bankrupt’s alleged 
beneficial interest in said Trust No. 245 should be denied. 


iN 


i. 

The Court concludes that Harry Ashton, Trustee in 
bankruptcy herein is not the owner of the bankrupt’s bene- 
ficial interest in Trust No. 245, or any proceeds which 
he may ultimately recover therefrom, either as an heir- 
at-law of Edith Huff or an ultimate beneficiary under the 
terms of the Trust No. 245, as created by W. A. Huff 
and Edith Huff, donors, with the First National Bank 
of Santa Ana, California, Trustee, known as Trust No. 
245. 


It Is Therefore Ordered as Follows: 


That the petition of the Trustee for an order vacat- 
ing [147] and setting aside the discharge of the bank- 
rupt be and hereby is denied. 

That the petition of Trustee, Harry Ashton, herein for 
an order determining that the bankrupt and the First 
National Bank of Santa Ana, California, have no interest 
in Trust No. 245, and that the same be conveyed to the 
Trustee, Harry Ashton, be, and hereby is denied, and the 
order to show cause issued on said petition is dismissed. 

That the petition of the Trustee, Harry Ashton, seeking 
the determination, that he as Trustee in bankruptcy here- 
in is entitled to the beneficial interest and any and all bene- 
ficial interests in bankruptcy in Trust No. 245, be and 
hereby is denied, and 

It is determined, concluded and found that the estate 
of the bankrupt and the Trustee thereof, have no right, 
title or interest in said Trust No. 245 or any of the 
property thereof. 

Dated this 24th day of January, 1944. 


Hubert F. Laugharn 
Referee in Bankruptcy.” 
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Argument and Authorities. 


The attorneys for the bankrupt and appellee prepared 
carefully the authorities in this matter and these author- 
ities are reviewed in the order of December 6, 1943, of 
the Honorable Hubert F. Laugharn, Referee in Bank- 
ruptcy. That order together with the authorities we pre- 
sent is our argument in support of the order appealed 
from. It follows: 


ORDER. 


“The debtor’s voluntary Petition in Bankruptcy, Sched- 
ules and Statement of Affairs were filed herein on Octo- 
ber 16, 1942, on which date he was adjudicated a volun- 
tary bankrupt. 


On the date of his adjudication there was in existence 
a certain Trust No. 245 created by W. A. Huff and Edith 
Huff as Trustors and The First National Bank of Santa 
Ana, California, as Trustee. The Declaration of Trust 
set forth the within bankrupt as one of the beneficiaries. 


The pertinent provisions of the trust which have a 
bearing upon the determination of the within problem 
are the following: 


ie 


“Each and every beneficiary under this trust is 
hereby restrained from, and shall be without right, 
power and/or authority to sell, transfer, pledge, 
mortgage, hypothecate, alienate, anticipate ,or in any 
other manner affect or impair his or her beneficial 
and/or legal rights, titles, interests, claims and/or 
estate in and/or to the income and/or principal of 
this trust during the entire term thereof, nor shall 
the rights, titles, interests, and/or estates of any 
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beneficiary hereunder be subject to the rights or 
claims of the creditors of any beneficiary nor sub- 
ject nor liable to any process of law or Court upon 
the claim of any such creditor, and all the income 
and/or principal under this trust shall be transfer- 
able, payable and/or deliverable, only, solely, exclu- 
sively, and personally to the herein designated bene- 
ficiaries, or their lawful guardian or guardians here- 
under at the time they are entitled to take the same 
[121] under the terms of this trust, and the per- 
sonal receipt of the designated beneficiary hereunder. 
or their lawful guardian, shall be a condition prece- 
dent to the payment or delivery of the same by said 
Trustee. 


ae. 


“The said Trustors herein named reserve to them- 
selves the exclusive possession and use and enjoy- 
ment in, and all rights to, the rents. issues and profits 
of all the property herein set forth in Exhibit ‘A’, 
and all other properties that may be hereafter trans- 
ferred, assigned, set over or conveyed to the Trustee, 
and each of said properties, for and during the term 
of the natural lives of both of said Trustors herein 
named; and it is further understod that this trust, 
being gratuitously created by said Trustors herein- 
before named, the right and power is hereby re- 
served unto said Trustors to revoke or amend this 
trust, in whole or in part, at any time, at their pleas- 
ure, during the lives of both of said Trustors, by re- 
quest in writing addressed and delivered to said 
Trustee; and the Trustors further reserve the right 
to revoke any or all of said transfers, assignments or 
conveyances as to any of the property in Exhibit ‘A’, 
described, or any other property which may be trans- 
ferred, assigned or conveyed to said Trustee under 
this trust, a 
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and an amendment to the Declaration of Trust executed 
on August 3, 1935, after mentioning a number of bene- 
ficiaries, contains the following: 


“ “After payment of the funeral expenses, expenses 
of last illness and legal debts of the trustor, Edith 
Huff, together with the payments of the sums pro- 
vided in subdivisions ‘First’ to ‘Seventh’, both inclu- 
sive, the balance of said one-half of the entire trust 
estate then remaining in the hands of the trustee 
shall be distributed, disposed of and handled in the 
following manner: 


“An equal one-third share of said portion of the 
trust estate then remaining shall be distributed to 
Bernice Lutz, niece of said trustor, Edith Huff. 
Should said Bernice Lutz be not surviving at the 
death of said Edith Huff, but be survived by bodily 
issue, then [122] said portion of said estate so to be 
distributed to said Bernice Lutz shall be distributed 
to said bodily issue per stirpes. Should said Ber- 
nice Lutz not be surviving and not be survived by 
bodily issue, then said portion of said estate so to be 
distributed to said Bernice Lutz shall be distributed 
to Ralph Sentney, brother of said Bernice Lutz, and 
should said Ralph Sentney be not surviving at said 
time, then one-fourth of said portion of said estate 
so to be distributed to Bernice Lutz shall be distrib- 
uted to William Arthur Lutz, the husband of said 
Bernice Lutz, and the balance of said portion of said 
estate shall become a part of the trust estate’ ”’, etc. 
““*An equal one-third share of said portion of the 
trust estate then remaining shall be distributed to 
Ralph Sentney, nephew of said Edith Huff. Should 
Ralph Sentney be not surviving at the date of death 
of said Edith Huff but be survived by bodily issue, 
then that portion of said estate so to be distributed 
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to said Ralph Sentney per stirpes. If, however, said 
Ralph Sentney be not surviving and not be survived 
by bodily issue, then said portion of of said estate 
shall be distributed to Bernice Lutz, the sister of said 
Ralph Sentney, and should said Bernice Lutz be not 
surviving at said time, and should said Ralph Sent- 
ney be not survived by bodily issue, then one-half of 
said portion of said estate so to be distributed to 
said Ralph Seniney shall be distributed to the wife 
of said Ralph Sentley, if he is married, and said 
wife is living with him and no proceedings for di- 
vorce or separate maintenance be pending between 
them at the time of the death of said Ralph Sent- 


erie 


mey, CIC, 


Charles Ralph Sentney, the within bankrupt, and the 
“Ralph Sentney” referred to hereinabove are one and the 
same. 


The said trustor, Edith Huff, the aunt of the bank- 
rupt. died on April 20, 1943, which date was more than 
six months after the date of adjudication herein. 


The schedules of the bankrupt contain no reference to 
the interest of the bankrupt in the said trust, although it 
appears that [123] at the time of the preparation and fil- 
ing of his schedules he had full knowledge of the said 
interest. 


The Order of Discharge was made herein on Decem- 
ber 9, 1942. 


On October 7, 1943 the trustee filed herein a petition 
for an order revoking the discharge and a petition for an 
order requiring the bankrupt to show cause why the 
trustee should not be determined to be the owner of the 
bankrupt's beneficial interest in the said trust. Orders to 
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Show Cause were issued upon the filing of the said pe- 
titions and upon the hearing thereon evidence both oral 
and documentary was introduced by the respective parties. 


Passing for later consideration the effect of the “spend- 
thrift” and non-assignability provisions of the said Dec- 
laration of Trust, we shall consider the nature of the in- 
terest and estate of the bankrupt as of the date of his ad- 
judication in bankruptcy. 


The bankrupt was named to receive distribution of two 
separate interests: 


(1) One-third share of the remaining portion of the 
trust which was to go to Bernice Lutz, the bankrupt’s 
sister and the niece of the trustor, and should the said 
niece not be surviving at the death of the said Edith Huff 
and not be survived by bodily issue, then the said portion 
was to be distributed to the bankrupt should he be sur- 
viving at the time. 


(2) An equal one-third portion of the remaining trust 
estate to the bankrupt should he be surviving at the date 
of death of said Edith Huff. 


Bernice Lutz, the bankrupt’s sister, was surviving at 
the date of death of the said Edith Huff and therefore 
we need give no further concern to the said first interest. 


The bankrupt was surviving at the date of death of 
the said Edith Huff. His said interest which we are now 
considering was subject to 


(1) The right of the trustor to revoke, change or 
eliminate altogether the beneficial interest of the bank- 
rupt. This she did not do. While the exercise of this 
right could well have reduced, enlarged or entirely 
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eliminated the interest of the bankrupt, the trust was not 
destroyed by the said reservation. 


California Jurisprudence “Trustee”, Volume 25, at Sec. 
tion 149: 
“The individual, in conveying or transferring prop- 
erty in trust, may properly reserve a power of revo- 
cation; nor is the trust destroyed by such a reserva- 
tion 
The provisions of the trust instrument remain opera- 
tive until the power is exercised.” 


In fact, unless the trust is expressly made irrevocable by 
appropriate terms in the declaration, the same is now by 
statute revocable by the trustor. (Civil Code, Section 
2280. ) 


A grantor may reserve in a deed a right to revoke. Such 
reservation is not prohibited by law. (Tennant v. John 
Tennant Memorial Home, 167 Cal. 570.) 


A trust containing power of revocation is good until 
acted upon. (Nichols v. Emery, 109 Cal. 323.) 


Likewise, if a trust contains the power of appointment, 
the particular interests created stand unless the power is 
used. (Jun re Wetmore, 108 F. 520, Third Circuit (Penn. ) ; 
Crockanthorp v. Sickles, 156 App. Div. 753, 141 N. Y. 
Supp. 370.) 


Therefore, we may disregard the point (1) above, 
raised by the bankrupt, that he had no interest for the 
reason that the same might be changed or eliminated al- 
together by the act of the trustor. 


(2) The interest of the bankrupt would be defeated 
should he predecease his aunt. 
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A perplexing problem is presented when we seek to 
name and define the interest and estate of the bankrupt. 


22 Cal. Jur., “Remainders and Reversions”’: 


“Sec. 1. ‘Remainder’ —‘Executory Interest’ — 
‘Conditional Limitation.’—In respect of the time of 
their enjoyment, estates or interests in property are 
either present or future. A future estate which is 
limited to commence upon the expiration of a pre- 
ceding or primary estate is designated as an estate 
or interest in remainder; Pie 


“Sec. 3. ‘Vested’ and ‘Contingent’ Estates and 
interests.—Referring to the nature of future estates, 
it has been said with much truth that ‘there is no 
subject of the law more abstruse or in which greater 
refinement of learning has been displayed. The 
Civil Code classifies such estates and interests as be- 
ing either ‘vested’ or ‘contingent’, and supplies gen- 
eral definitions as to the meaning of these terms; but 
it is to be noted that the words in question are in 
common use in several branches of the law, and that 
their meaning is varied by the particular legal right 
or situation to which they are applied. The words 
have no meaning which is common to all situations; 
and much confusion of thought and misunderstand- 
ing has resulted from an assumption that they have 
a definition which is of universal application. In re- 
spect of the creation and attributes of future estates, 
the terms ‘vested’ and ‘contingent’ are employed in 
the law of perpetuities to denote alienability and in- 
alienability, and in the law of deeds and wills to de- 
scribe interests which are descendible, devisable and 
alienable, and those which have not this quality. In 
these connections the words in question have refer- 
ence to ownership as being dependent upon the sur- 
vival of the person who is nained as the taker of the 
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future estate or interest. If ownership is dependent 
upon survival, the estate is contingent; if ownership 
is not dependent upon survival, the estate is vested.” 


‘Sec. 10. Provision for Defeasance—Revocation 
by Grantor. In creating a future estate or interest 
the owner of the property may provide for its de- 
feasance; nor is the estate invalidated merely because 
it is defeasible. Accordingly, it is held that a deed 
of an estate in remainder is not to be held valid by 
reason of the fact that it contains a clause reserv- 
ing to the grantor a power to revoke the grant. But 
the individual, by the creation of future estates which 
are limited to take effect at the termination of a bene- 
ficial life estate in himself, may preclude himself to 
revoke the trust and destroy the future estates. Nor 
is it material whether the future estates are ‘vested’ 
or ‘contingent’ in any of the senses in which these 
terms are used.” 


“Sec. 11. The law recognizes a right in the indi- 
vidual to create future estates or interest which are 
conditional or contingent, Ae 


“Sec. 13... . . Furthermore although the estate 
is contingent upon the survival of the person who is 
named as taker, it is considered to be alienable and 
subject to the claims of creditors. The assignee or 
creditor becomes substituted for the designated per- 
son, and his right to the property is dependent upon 
such person’s survival at the time when the estate 
is limited to take effect in possession or enjoy- 
ment. ef 


“Sec. 14. Breach of Condition or Happening of 
Contingencv. Being limited to take effect upon the 
happening of a contingent event, or upon nonper- 
formance of a lawful condition by the taker of the 
primary estate, the future estate or interest becomes 
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vested in ownership upon the occurrence of the 
event ce 


“Sec. 21. . . . It has long been settled, how- 
ever, that an estate is descendible, devisable and alien- 
able, although possession of the property may be 
postponed until a future time,—and although it is 
subject to being cut off or defeated by the occurrence 
of a contingent event or situation. The statute pro- 
vides that ‘future interests pass by succession, will 
and transfer, in the same manner as present inter- 
est.’ But the law does not recognize as an 
estate or interest ‘a mere possibility’ that a person 
may acquire property,—such as the expectancy of an 
heir apparent,—and the ‘possibility’ or expectation of 
ownership is deemed not to be a subject of transfer 
or alienation.” 


The nature and extent of the interest is to be deter- 
mined by California statutes. (Eaton v. Boston Safe 
Deposit & Trust Company, 240 U. S. 427; 36 A. B. R. 
701; Nichols v. Eaton, 91 U. S. 716.) 


The interest here is obviously more than a plain expect- 
ancy or a possibility and it cannot be considered in the 
same status as the hope of an heir to inherit by will or 
succession where there has been no death at the time of 
bankruptcy. (Jn the Matter of First National Bank & 
Trust Company of Elnura, 34 A. B. R. (N. S.) 806.) 


The argument of counsel for the bankrupt that the in- 
terest is a mere expectancy such as the right of a bene- 
ficiary under an insurance policy where the insured is still 
living, is not applicable here. 

“~ , . a possibility, a hope of an heir of a person 
still living, or of a beneficiary under an insurance 
policy which is subject to change of beneficiary, does 
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not pass to the trustee in bankruptcy. Such inter- 
ests are not property.” (fatter of First Nat. Bank 
cr Tmusi Co., 34 A. B. R. (N. S.) 806, at $10.) 


The interest, even though contingent, and in that sense 
not “vested”, being an interest to be received in posses- 
sion upon the death of the testator, would pass to the trus- 
tee. (Noonan v. State Bank of Livermore, 20 A. B. R. 
(N. S.) 642.) 


The interest in question is a future estate. Civil Code 


pecs /0/: 


“A future estate may be limited by the act of the 
party to commence in possession at a future day, 
either without the intervention of a precedent estate, 
or on the termination, by lapse of time or otherwise, 
of a precedent estate created at the same time.” 


Likewise, it is a remainder interest. Civil Code Sec. 769: 


“When a future estate . . . is dependent ona 
precedent estate, it may be called a remainder, and 
may be created and transferred by that name.” 


and a remainder estate may be limited upon the happen- 
ing of an event as here upon the demise of the said Edith 
Huff within the lifetime of the bankrupt. 


Assuming that the Declaration of Trust did not con- 
tain the “‘spendthrift’” and ‘‘nonassignment”’ provisions, 
the trustee would then take the said interest of the bank- 
rupt; and this is so even though the trustor might revoke 
the interest or the bankrupt might predecease the trustor. 


In the Matter of St. John, 105 F. 234 (District Court 
of New York), property was given to trustees, the in- 
come to the daughter for life, the principal on her death 
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to be divided between her children; if none surviving 
her, between testator’s two sons. The daughter was still 
alive upon the bankruptcy of one of the sons. The bank- 
rupt contended that the interest was a contingent remain- 
der dependent upon two contingencies: (1) if the daughter 
left survivors, and (2) upon the bankrupt’s surviving the 
sister. The court held that the interest of the bankrupt 
passed to his trustee, the case determining that the inter- 
est of the bankrupt is an expectant estate. The bankrupt’s 
estate is a future estate limited to commence in posses- 
sion at a future time, on the death of the daughter and 
on the contingency that she die without child surviving. 
Section 28 (New York): “Where a future estate is de- 
pendent on a precedent estate, it may be termed a re- 
mainder”; and Section 30 holds a remainder vested “where 
there is a person in being who would have an immediate 
right to the possession of the property on the determina- 
tion of all the intermediate or precedent estates. It is con- 
tingent while the person to whom or the event on which 
it is limited to take effect remains uncertain.” The Court 
stated : 

“The fact that the possession of the estate de- 
pends upon a future contingency which may never 
happen, although it lessens materially the value of 
the estate, does not destroy its character as a vested 
interest which passed to the trustee.” 


Likewise, under the Michigan law the expectant inter- 
est of the bankrupt in corpus funds, although contingent 
upon bankrupt’s survival of life beneficiary vests in the 
trustee. (Horton v. Moore, 42 A. B. R. (N. S.) 485). 


Such interest likewise passes in Maryland. (Matter of 
Moore, 10 A. B. R. (N. S.) 568.) 
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A remainder interest even though the same may be 
lost passes to the trustee. (Dudley, Jr. v. Tucker, © A. 
eee ((N. 5.) 95.) 


Even though the possession or enjoyment may be con- 
tingent upon the survival of the taker, the estate is never- 
theless vested. (state of Ritsman, 186 Cal. 567.) 


And it is considered alienable and subject to the claims 
of creditors. (Newlove v. Mercantile Trust Co., 156 Cal. 


657.) 


Although the person named as the taker of the future 
estate does not have the right to claim the property until 
the contingent event or situation shall have happened or 
arisen. (Estate of Glann, 177 Cal. 347.) 


And unless by the provisions of the trust instrument 
the beneficiary is restrained, he has a right to assign his 
miterest. (7itle ins. G Trust Co. v. Duffill, 191 Cal. 629.) 


Noonan v. State Bank of Livermore, 20 A. B. R. (N. 
S.) 642 (State of Iowa): 


Slieiimicmuciamtnat the interest . . . was a 
contingent remainder, then under federal statute, the 
question arises: Could the plaintiff ‘by any means 
have transferred’ his interest in this property? We 
have settled this question in the case of McDonald 
v. Bayard Savings Bank, 123 Iowa 413, 98 N. W. 
1025, where we held, in fact, that the contingent 
interest of a remainderman is such a present and ex- 
isting one as to be susceptible of conveyance by deed 

This seems to be the general rule as to rights 
under contingent remainders.” 
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Sinclair v. Crabtree, 211 Cal. 524: Under 693 Civil 
Code, future interest is property either vested or contin- 
gent, and under 699 @ivimG@ode: 


“Future interests pass by succession, will, and 
transfer, in the same manner as present interests.” 


The following are additional cases in which the courts 
have determined that the interests passed to the trustee 
in bankruptcy: 


in re Wood, 3 A. B. R. 572; 98 FB, 972: 


In re Peter J. Shenberger, 4 A. B. R. 487; 102 F. 
978; 

In re Nelson A. St. John, 5 A. B. R. 190; 105 F. 
234; 


in. re Twaddell, 6 A. B. R. 539; 110 F. 145; 
In re McHarry, 7 A. B. R. 83; 111 F. 498; 
Woods vu. Little, 13 A. B. R. 742; 134 F. 229, 


Matter of First Nat. Bank & Trust Co., 34 A. B. R. 
(N.S) ace. 


“On or about September 29, 1920, Ella M. Brand 
(hereinafter called the settlor) executed a deed of 
trust to the Merchants National Bank of Elmira, 
N. Y. It by merger became the First National Bank 
and Trust Company of Elmira. By the deed the 
settlor transferred to the trustee certain personal 
property and unimproved real property in trust to 
pay the income to her for life and upon her death, to 
distribute the principal to named beneficiaries, in- 
cluding her daughter, Mrs. Keeton.” 


‘About January 19, 1933, said Henrietta S. Kee- 
ton was, on her voluntary petition, adjudged a bank- 
rupt. James J. O’Connor was duly appointed trustee 
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in bankruptcy. He demanded the share of Henri- 
etta S. Keeton from the trustee herein. Both Mrs. 
Keeton and Mr. O'Connor, her trustee in bankruptcy, 
are parties to this proceeding. Her interest in the 
trust estate was, in good faith, omitted from the 
schedules in bankruptcy. Upon her examination she 
disclosed it. She has not in any way assigned or 
parted therewith. 


“The question for determination is whether Mrs. 
Keeton’s distributive share in remainder passed to 
her trustee in bankruptcy.” 


“When Mrs. Keeton was adjudicated bankrupt, 
the settlor of this trust was living and the trust was 
in foree. Was her beneficial interest in remainder 
then ‘property’ which she ‘could by any means have 
transferred?’ This question must be determined 
under the law of the state of New York.” 


“Section 15 of the Personal Property Law reads: 

“*The right of the beneficiary to enforce the per- 
formance of a trust to receive the income of personal 
property, and to apply it to the use of any person, 
cannot be transferred by assignment or otherwise. 
But the right and wmterest of the beneficiary of any 
other trust in personal property may be transferred.’ 


“Section 59 of the Real Property Law reads: [131] 


““*An expectant estate is descendible and_ alien- 
able, in the same manner as an estate in possession.’ 


“We think Mrs. Keeton’s interest was ‘property’ 
and though not vested in possession was vested. 
Whether vested or contingent, it was transferable 
and alienable.”’ 


“We are cited to Matter of Hoadley (D. C., N.Y.), 
3 Am. B. R. 780, 101 F. 233. Of this case 3 Rem- 
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ington on Bankruptcy, Sec. 32, says: ‘In this case 
the distinction was drawn between contingency of 
person and contingency of event.’ In the present 
case the only contingency is as to the event. Even a 
contingency as to the person does not seem to make 
a trust interest non-transferable under the later cases 
above cited.” 
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a possibility, a hope of an heir of a per- 
son still living, or of a beneficiary under an insur- 
ance policy which is subject to change of beneficiary, 
does not pass to the trustee in bankruptcy. Such in- 
terests are not property. As well said in National 
Park v. Billings, supra, 144 App. Div. 536, 540: 
‘That which the heir has from the courtesy of his an- 
cestor, and which is nothing more than the mere hope 
of succession’ is not the subject of disposition. ‘Mere 
expectancies and bare possibilities of acquiring prop- 
erty do not pass. They do not constitute property 
nor title to property.’ (3 Remington Bankruptcy, 
Sec. 1199.) In Matter of Baker (C. C. A., 6th 
Cire.), 8) Am, B. R. (N. S.) 448 bees 2c 77 
Baker purchased of two brothers their respective ex- 
pectancies in their mother’s estate. He became bank- 
rupt during his mother’s lifetime. The court held 
that neither Baker’s individual interest nor the in- 
terest acquired from his brothers passed to the trus- 
tee in bankruptcy.” 


Where property was left to six sons, no portion to be 
sold for ten years, the son’s share to be forfeited if he 
contracted bad habits and likewise to be forfeited should 
the son die before division of property, each son acquired 
a vested interest subject to divesture upon the happening 


of the subsequent act and the court determined there was 
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a vested interest which could be transferred by the de- 
visee. (Newlove v. Mercantile Trust Company of San 
Francesco, 156 Cal. 657.) 


Attention is now directed to the “‘spendthrift’’ and 
“non-assignable” provisions of the trust as hereinabove 
set forth. 


California recognizes “spendthrift” trusts. (Kelly v. 
fee 1 Cal. (2d) 356): 

“Tt is of the essence of a spendthrift trust that it 
is not subject to voluntary alienation by the cestwu?, nor 
subject to involuntary alienation through attachment 
or other process at the suit of his creditors. (McCol- 
Pane. Walter MieGee, Inc., 172 Cal. 182 (155 Pac. 
995, Ann. Cas. 1917D, 1050); Seymour v. McAvoy, 
121 Cal. 438 (53 Pac. 946, 41 L. R. A. 544); San 
iBiepo Prusteete. Bank v. Heustis, 121 Cal. App. 675 
ero Pace(2d)jeiss); Canheld v. Security First Nat. 
Bank, oeCaleApp. (2d) 277 (48 Pac. (2d) 133); 
1 Bogert, Trusts and Trustees, p. 75; 43 Harvard 
Law Review, 84; 21 Cal. Law Rev. 142; 22 Cal. 
Law Rev. 482.)” 


Inasmuch as a gift takes nothing from the prior or sub- 
sequent creditors of the beneficiary to which they previ- 
ously had right to look for payment, they cannot com- 
plain that the donor has provided that the income be paid 
personally to the beneficiary or be not subject to the 
claims of creditors. (4 Cal. Law Review, 426; McCol- 
gan v. Magee, Inc., 172 Cal. 182.) 


Civil Code 859 may be considered an exception to this 
doctrine, and where the trust is created to receive the rents 
and profits of real or personal property, the sum, beyond 
a fund necessary for the education and support of the 
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person for whose benefit the trust is created, is liable to 
the claims of creditors of such persons. (Canfield v. Se- 
curity First National Bank, 8 Cal. App. (2d) 277, and 
13 Cal. (2d )epage 13) 


Likewise, restraint may be made upon assignment of 
interest. (Title Ins. & Trust Co. v. Duffill, 191 Cal. 629; 
Curtin v. Kowalsky, 145 Cal. 431.) 


Unless restrained by the provisions of the trust instru- 
ment, the beneficiary has a perfect right to assign his in- 
terest.” Trust) e2oeCals ir 173,) 


Where a trust is created for the benefit of another the 
beneficiary may be restrained by appropriate provisions 
of the trust instrument from disposing of his trust in- 
terest or ownership. (25 Cal. Jur. 174.) 


It is insisted by counsel for the trustee that even though 
the instrument is by its terms nonassignable and is ac- 
companied by provisions deemed appropriate to create a 
“spendthrift trust,’ that since in certain instances the 
bankrupt could make a transfer of the property for a 
consideration which would be enforced in equity, there- 
for the “property” was such as the bankrupt (Section 
70a (5)) “could by any means have transferred.” 


This test has been disapproved by the Supreme Court 
of the United States and it determined that Section 70a 
(5) which vests the trustee with all the property that the 
bankrupt “could by any means have transferred” has no 
application to spendthrift trusts valid and effective against 
creditors, notwithstanding the beneficiary, under state law 
as construed by the highest court of the state, may an- 
ticipate and assign for his own benefit, to the exclusion of 
creditors, said power having been determined in effect in a 
legal exemption in favor of the beneficiary attaching to 


a 


and inherent in the property. (/aton v. Boston Safe De- 
posit & Trust Company, 36 A. B. R. 701; 240 U. S. 427.) 


Edith Huff, the Trustor, died more than six months 
after the filing of the bankruptcy petition herein, there- 
fore the new Section 70a (7) and (8) can have no ap- 
plication here. 

“70a. The trustee . . . shall be vested by 
operation of law with the title of the bankrupt as of 
the date of the filing of the petition in bankruptcy 

to all . . . (7) contingent remainders, 
executory devises and limitations, rights of entry for 
condition broken, rights or possibilities of reverter, 
and like interests in real property, which were non- 
assignable prior to bankruptcy and which, within six 
months thereafter, become assignable interests or 
estates or give rise to powers in the bankrupt to ac- 
quire assignable interests or estates; and (8) 
All property which vests in the bankrupt within six 
months after bankruptcy by bequest, EUR, or in- 
heritance shall vest in the trustee 


It will be recalled that Section 70a (5) gives the trus- 
tee title to property which the bankrupt “could by any 
means have transferred or which might have been levied 


upon and sold,” etc 


In some states by application of the state law certain 
of the interests did not meet the qualifications of subdi- 
vision (5) and were determined by the courts not to con- 
stitute assets. The said subdivisions (7) and (8) were 
added which brought the interests into the estate as as- 
sets if the condition arose or the death occurred within 


six months of the filing of the petition. 
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The trustee points out that the bankrupt should have 
scheduled the interest. The trustee is, of course, right in 
connection with this point. 


Section 7 (8) of the Bankruptcy Act provides that the 
bankrupt “shall . . . prepare, make oath to, and file 
in court . . . a schedule of his property.” 


Section 30 of the Bankruptcy Act provides that “all 
necessary rules, forms, and orders as to procedure and 
for carrying the provisions of this title into force and 
effect shall be prescribed, and may be amended from time 
to time, by the Supreme Court of the United States.” 
Under this section the Supreme Court has prescribed the 
form of the schedules, and the schedules established by 
the Supreme Court set forth on Schedule B-4: ‘Property 
in reversion, remainder or expectancy, including property 
held in trust for the Debtor or subject to any power or 
right to dispose of or to charge.” 


Eight of the Supreme Court Judges who were sitting 
at the time the General Orders and Forms were promul- 
gated were on the bench and had previously decided the 
case of Pearsall v. Great Northern Railway Co., 161 U. S. 
646. This decision went to great length in defining vested 
rights, expectancies, contingent interests, etc., so it can 
be said that we have rather definite information as to 
what the Supreme Court intended by Schedule B-4. 


I can personally say that after attempting to review 
many reported cases on the vesting or nonvesting in the 
trustee of expectancies, vested and contingent remainders, 
reversions, conditional limitations, rights of entry for 
conditions broken, executory devises, etc., that it would 
be an imprudent and hazardous procedure to allow the 
bankrupt in each instance to make his own determination 


as to whether or not the particular interest vested. He 
is required to list in detail his property which he claims 
is exempt so that the Court may pass upon the exemp- 
tion. Likewise he is required to list and schedule those 
interests, whether they vest in the trustee or not, which 
are enumerated in Schedule B-4. The scheduling of the 
same allows the creditors, the trustee and the Court to 
investigate the particular kind and character of interest 
and reach a determination as to whether or not the same 
passes into the Bankruptcy Court. Most certainly the 
determination should not be left with the bankrupt. 


In many cases such as in the instant case there is no 
record available pertaining to the interest unless the same 
is supplied by the bankrupt. 


Apparently information of the alleged interest came to 
the creditors after the discharge was granted. 


At the first examination of the bankrupt the bankrupt 
did not reveal the existence of the interest. On the other 
hand, it must be admitted that he was not asked the 
direct question as to whether or not he had any such 
interest. 


Counsel for the trustee maintains that the discharge of 
the bankrupt should be revoked because of the said con- 
cealment. He has cited a number of cases, with which 
I do not disagree, showing the general power of the 
Court to revoke discharges in instances other than upon 
grounds set forth in Section 15. 


In this case, however, as soon as the bankrupt and his 
counsel were confronted by the trustee with the informa- 
tion which he had secured in connection with the inter- 
est in said trust, they readily admitted the said interest. 
Counsel for the bankrupt states that at and prior to 
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the bankruptcy proceedings the bankrupt had presented 
to him the question of whether or not the said interest 
was an asset; that he had spent many hours investigating 
the law on the subject, and that he had rendered an opin- 
ion to the bankrupt that the same did not pass to the 
trustee and was not an asset of the estate and need not be 
scheduled. At the hearing there was introduced in evi- 
dence a brief which had been prepared by the attorney 
for the bankrupt at the time he originally gave the said 
advice to the bankrupt when he was preparing the sched- 
ules of the bankrupt. I must frankly admit that I agree 
with his conclusion that the interest is not an asset here- 
in, but I do not agree with his conclusion that the same 
need not be scheduled. On the other hand, I cannot find 
that there was any bad faith or concealment. Neither 
can I find that the bankrupt knowingly or intentionally 
made a false oath. 


Matter io;eSe7or0, 53 A. BRYN S.)3225- 


“Accordingly, it may be assumed that the advice 
given to the bankrupt by his attorney was erroneous 
and that the bankrupt has not established that his 
statements under oath on the two occasions were true. 
The statute, however, bars a discharge only if a false 
oath was made ‘knowingly and fraudulently,’ that is, 
if the false statement constituted an ‘intentional un- 
truth.” Inpre Slocum (C. C. A. 2nd@@in tele vor 
B. R. CYeSero, 2252. (2d) Zeem Zeon 


In re Wyche, 51 Fed. Supp. 825: 


“To justify a denial of bankrupt’s discharge, fail- 
ure to list assets must have been made or done with 
a willful and fraudulent intent. Bankr. Act. Sec. 14, 
sub. c(1), LIU. S: CAS Sec. 325s tc Gime 
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the jurisprudence is well established that 
the act of the bankrupt complained of must have 
been made or done with a wilful and fraudulent in- 
tent to justify denial of bankrupt’s discharge. Col- 
fer, 14th Edy Vol. 1, p. 1360, provides: “In order 
to justify a refusal of discharge under Sec. 14c (4), 
it must be shown that the acts complained of were 
done with an intent to hinder, delay, or defraud his 
creditors. This intent, moreover, must be an actual 
fraudulent intent as distinguished from constructive 
imcent. 


Therefore, both petitions of the trustee are denied. 


[Dated]: December 6, 1943. 


HusBert F. LAUGHARN, 
Husert F. LAuGHARN, 
Referee in Bankruptcy.” 


In addition to the authorities cited in the Referee’s or- 
der we have found additional authorities since the mak- 
ing of the order. These authorities relate to the question 
of the failure of the bankrupt to list his interest in prop- 
erty. The authorities are in 52 Fed. Supp. 492 and 52 
Fed. Supp. 496, and hold that the omission of assets in 
schedules of bankruptcy, which is an innocent act, is 
not a bar to discharge. They are as follows: 

“A bankrupt, knowingly and fraudulently failing 
to list his interest in group insurance plan of federal 
retirement system in his schedules and statement of 
affairs, is not entitled to discharge, though his estate 
is not entitled to his funds in such system, but his 
failure to list such interest because of mistake, over- 
sight or ignorance does not bar discharge. Bankr. 


prem comimemecge sl! U.S. C. A. Sec. 1 et seqg.; Civil 
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Service Retirement Act, Sec. 14, as amended; 5 U. S. 
Cc. A. Seew292 


In re Barry, No. 43814, District Court, E. D. New 
York. Oct. 2, 1943. 52 Fed. Supp. 492. 


“A bankruptcy referee erred in sustaining objec- 
tion to bankrupt’s discharge because of her omission 
of indebtedness to New York City Teachers Retire- 
ment System and interest in pension fund thereof 
from schedules of her debts and property and state- 
ment of her affairs, in absence of finding that such 
information was knowingly and fraudulently omitted. 
Bankr. Act@sec, | ci seq. 1) Unis aC sce 
et seq. 


“(6) The referee has not found that the informa- 
tion sought, which as in this case was of no great 
consequence, was knowingly and fraudulently omitted 
by the bankrupt from her schedules and statement of 
affairs. 


“The conclusion seems inescapable that the failure 
to furnish the information now complained of was 
not done knowingly, fraudulently, intentionally or 
maliciously. It was due solely to the bankrupt’s ig- 
norance, oversight or mistake. 


“(7) The omission of assets in schedules of bank- 
ruptcy and in statement of affairs which is an inno- 
cent act, such as a mistake, oversight or ignorance, 
is not a bawete discharge. See Tnirenlaube2 Gin 
98 F. 2d 81; Willoughby v. Jamison, 8 Cir., 103 F. 
2d 821; Sharcoff v. Schieffelin & Co., 2 Cir., 70 F. 
2d 725° Inore Wovich, 2 Cir., 117 Bo 2deele sigs 
A. L. Ra@73 


In re Barry, No. 43815, District Court, E. D. New 
York. Oct. 2, 1943. 52 Fed. Supp. 496. 


At page 14 of his brief, appellant suggests a reference 
oC eo VO, p. M413 for te autlionty’ that the 
omission was made on advice of counsel does not of itself 
excuse it.’ A full reading of the section from which 
such quotation was taken is directly in point and fully 
supports respondent’s position. 


epee, 5. 1412, Section 519 a(2): 
“OMISSION OF Property From SCHEDULE. 


A failure by the bankrupt to schedule all his prop- 
erty with intent to defraud his creditors is a ground 
for denial of a discharge. 


Since a bankrupt is required to show the utmost 
good faith and to make the fullest disclosure of his 
assets, where he knowingly and designedly omits as- 
sets from his schedule he will be held to have done 
so with intent to defraud and will be denied a dis- 
charge, unless his conduct is satisfactorily explained, 
even though the amount omitted is small. On the 
other hand, a mere omission from, or inaccuracies in 
a bankrupt’s schedule not made knowingly and fraud- 
ulently, are not ground for refusing him a discharge. 
Thus an innocent omission resulting from inadvert- 
ence or miustake, such as an honest belief by the 
bankrupt that he did not own particular property, 
is not such concealment as will justify denial of a 
discharge. (Citing In Re: Servel, 30 F. 2nd 102.) 
Nevertheless a belief by the bankrupt that property 
which he owned and possessed was exempt property 
and therefore need not be scheduled is no excuse for 
his failure to schedule such property if it was in fact 
not crempt. That the omission was made on advice 
of counsel does not of itself excuse it. It will be 
excused for such reasons only if it also appears that 
the bankrupt stated the facts fully to his counsel and 
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that the advice of the latter was given and acted upon 
in good faith with regard to a matter of law only. He 
is not justified in relying on the advice of his attorney 
with reference to plain, palpable and transparent 
facts.” 


C. J. S. T4t2 BSectionm9 (3); 


“NATURE OF PROPERTY OR BANKRUPT’S INTEREST 
THEREIN. 


The bankrupt must have an existing and valuable 
interest in property before denial of a discharge can 
be predicated on a concealment thereof. 


A discharge may be refused a bankrupt where he 
has knowingly or fraudulently concealed an existing 
and valuable interest in property. It must appear, 
however, that the bankrupt has an existing interest in 
the property in order that the refusal of a discharge 
may be predicated on a concealment thereof. and by 
property herein 1s meant something that ts or ought 
to be an asset of the bankrupt’s estate. Hence, a 
concealment which will bar a discharge cannot be 
predicated on a fatlure to schedule property which 
would not pass to the trustee, such as exempt prop- 
erty, or property which is pledged for its full value 
or which has no possible value; and if the property 
involved was, in fact, not property of the bankrupt, 
a denial of a discharge cannot be predicated on a 
concealment thereof, even though there is present an 
intent to conceal because of a mistaken idea of the 
bankrupt that it was property he did own. * * * 
Property acquired after the adjudication docs not 
vest in the trustee, and hence an opposition to a 
discharge cannot be based on an alleged conccal- 
ment of such property.” A failure to schedule the 
income of a trust fund which is liable to creditors 
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m@ider the Weal Property Law of the State and a 
refusal to turn over the right to the trustees are 
not grounds for the denying of a discharge, in view 
of the fact that, the trustee’s right to such income 
is doubtful. (In Re: Buchanan, 215 F. 492.) 


That a bankrupt’s interest in land is doubtful and 
that, if it exists, it is or may be, exempt as a home- 
stead are facts entitled to consideration on the ques- 
tion of his fraudulent intent to schedule such inter- 
eo lame: Vodd, 112 F. 315.) 


Where doubtful question of law is involved it could 
not be said that bankrupt had ‘knowingly and fraud- 


ulently’ concealed property from his trustee. (In Re: 
Wetmore, 99 F. 703.) 


The mental operation of thinking property is 
owned, and desiring to conceal it, when in fact no 
such property exists, does not fall within any of 
the prohibitions of that section, which, when speak- 
ing of concealed or transferred property, always 
means something that is or ought to be, (in common 
parlance) assets of the estate. (In Re: Hughes, 
go2z F. 500.)” 


Appellant suggests that a mere reading of the section 
on bankruptcy in Corpus Juris Secundum and other au- 
thorities dealing with the fraudulent concealment of as- 
sets or the criminal liability for such concealment would 
have dictated a different course to bankrupt and to his 
attorney, Martin Goldman. It is obvious and is support 
for the testimony of both bankrupt and his said attorney 
that no thought of concealment occurred to either of 
them, that no reference or examination of those sections 


was made. 


— 33.5 


The case of In re MacFarlane, 45 Fed. (2d) 994, is in 
point, not for the proposition claimed by appellant, but on 
the point contended for by respondent, to-wit: 


That the report of the Referee, when approved by 
the trial judge, is conclusive upon an appellate court 
unless it appears that there was an obvious error in 
the consideration of the facts, or a misapplication 
of some rule of law. The Court, in that case, makes 
the very interesting observation that, “if the Trustee 
in Bankruptcy has a valid claim against the trust 
estate, he may proceed to recover it in a suit against 
the proper parties in a court of competent jurisdic- 
tion. If he has no such claim, there is no merit to 
his objections to the discharge.” That is exactly the 
situation presented here. 


The ruling in support of the finding of the Referee, 
and the trial judge granting the discharge was, there- 
fore, made notwithstanding that, “in reaching this 
conclusion, we have assumed that it was the duty 
of the bankrupt to schedule present interest in the 
trust itself, whether it was subject to administration 
in the Bankruptcy Court or not.” 


The case of Farmers Savings Bank, et al v. Anton, 1 
Fed (2d) 103, cited by appellant, involved actual fraud 
and actual deliberate concealment of property belonging 
to the bankrupt’s estate for the purpose of defrauding 
creditors. The fraud was found as a fact by the special 
master. Throughout the case, the Court refers to the 
concealed property as “every known assct legally available 
to creditors’; “that he should surrender for the benefit of 
his creditors”; “which should be applied to their (his 
debts) payment”; “a part of his assets”; “any of his 
property.” The case is not in point for the reason that 
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the property there was such property as would pass to 
the Trustee in Bankruptcy, whereas, in the present case, 
no interest in the property would or could pass to the 
Trustee in Bankruptcy. 


The Schute case, 38 Fed. (2d) 769, cited by appellant, 
is again, one involving property which was in fact an 
asset which passed to the Trustee in Bankruptcy. The 
Court referred to property “belonging to the estate.” 


The case of Sinclair v. Butt, 284 Fed. 568, is based 
upon the omission to schedule property which would be- 
long to the bankrupt at the time of the filing of the sched- 
ules, and it was admitted in argument that the oath of 
the bankrupt was knowingly false. 


In re Perel, 51 Fed. (2d) 506, is cited by appellant for 
the proposition that, advice of counsel on a plain, palpable 
and transparent fact, that property which he owns with- 
out dispute or question does not have to be scheduled, is 
not a defense. Surely, counsel for appellant does not 
mean to contend that there could be no question or dis- 
pute of the ownership, of the property herein involved, by 
respondent at the time of filing of his schedules, or that 
such ownership was a plain, palpable and transparent fact. 
On the contrary, the plain, palpable and transparent fact 
was and is that respondent had no right of ownership 
whatever in the trust. 


Appellant does not cite the more pertinent language of 
the case, to-wit: 


“Tt is true enough that advice of counsel that cer- 
tain property does not in fact belong to the bank- 
rupt and need not, therefore, be scheduled with his 
property, when given upon a full and fair statement 
of fact is a defense to a charge of fraudulent con- 
cealment.”’ 
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And again that 

“where the question of discharge vel non turns upon 
whether testimony has been fraudulently given or 
concealment or failure to disclose have been willful 
and fraudulent, the question of the intent with which 
the statements were made or the acts done is of the 
essence of the inquiry. In such case, the demeanor 
of the bankrupt in the course of the examination, the 
manner in which he testifies, as much as the things 
he says, are the important criteria. In such case, the 
Referee, as special master, hearing the bankrupt’s 
testimony in the various examinations, is in a better 
position to determine the question of falsity than is 
the District Judge from the printed record.” 


In re Brietling, 133 Fed. 146, involves property which 
the bankrupt “withheld from creditors—which lawfully 
he should devote to the payment of his debts.” 


In Pollack v. Meyer Bros. Drug Co., 233 Fed. 861, the 
Court found as a fact that the interest of the bankrupt in 
the trust, which had been omitted from the schedules, was 
such an interest as did in fact pass to the Trustee in Bank- 
ruptcy, that such fund constituted a vested remainder. 
There was a concealment of property to which the Trustee 
and his creditors could Iegally resort. 


In Duggins v. Heffron, 128 Fed. (2d) 546, the Referee 
in Bankruptcy found as a fact that the bankrupt know- 
ingly and fraudulently and with intent to hinder, delay 
and defraud creditors, concealed—(certain real property 
by conveying the same to his wife and concealing the fact 
that his wife held the same in trust for him). The oath 
of the bankrupt there was false in that he stated that the 
property had been conveyed upon a consideration to him, 
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whereas in fact, it had been conveyed without considera- 
tion and was a secret trust. 


It appears that every case cited by appellant is one in 
which the property omitted from the schedules or con- 
cealed was such property as was legally available for the 
payment of bankrupt’s debts. 


Appellant makes much of the brief prepared by coun- 
sel for the bankrupt at the time of the filing of the sched- 
ules. An examination of the brief will indicate that the 
only question briefed was whether the interest of the 
bankrupt in the Huff Trust was an asset that would pass 
to the Trustee in Bankruptcy. It is submitted that to this 
the authorities cited in the brief support the position of 
the bankrupt that such property did not pass to the Trus- 
tee in Bankruptcy. 


Appellant, at page 28 of his brief, argues for the same 
rights as were given to the plaintiff in Kelley v. Kelley. 
Be it remembered that in Kelley v. Kelley, plaintiff was 
specifically denied any interest in the trust itself or in the 
property attempted to be assigned by the defendant to 
plaintiff, his wife, in violation of the spendthrift provi- 
sions of such trust. Plaintiff acquired only a money judg- 
ment in an amount equal to the value of the assignment, 
had it been valid, which judgment could be collected from 
any other funds of the defendant, but not from the trust 
itself. If appellant here were to secure such a right, such 
a judgment, out of what funds could he collect his judg- 
ment? Certainly not out of the trust funds, since that 
was specifically denied in the Kelley case; not out of any 
funds or property belonging to the bankrupt at the time 
of his bankruptcy, since all of such property already be- 
longed to appellant by virtue of the fact of bankruptcy. 
The only other source would necessarily have to be prop- 
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erty which the bankrupt might acquire after his discharge 
in bankruptcy. To permit a Trustee in Bankruptcy to 
acquire a claim against the bankrupt collectible out of 
property acquired after discharge in bankruptcy would de- 
feat the very purpose of the Bankruptcy Act. To follow 
appellant’s argument to. its logical, but absurd, conclusion, 
we must be prepared to hold that a Trustee in Bankruptcy 
could in every instance force a bankrupt to make an as- 
signment of future earnings or after acquired property, 
thereby continuing his debts, listed in his schedules, into 
the future and, in effect, denying the bankrupt all of the 
benefits specifically granted to him under the Bankruptcy 
ACt 


We respectfully submit that both the Referee in Bank- 
ruptcy and the District Judge were correct in their rul- 
ings and orders and should be sustained. 


Rupert B. TURNBULL, 
MarTIN GOLDMAN, 


Attorneys for Bankrupt. 


